FILED 
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KING COUNTY 0 ^ * or Hearing: November 16, 2018 

SUPERIOR COURT CLERK 
E-FILED 

CASE#: 15-2-15009-0 SEA 


IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR KING COUNTY 


SEATTLE TUNNEL PARTNERS, a 
Washington joint venture, WASHINGTON 
STATE DEPARTMENT OF 
TRANSPORTATION, 

Plaintiffs, 


No. 15-2-15009-0 SEA 

WSDOT’S REPLY TO HITACHI 
ZOSEN’S RESPONSE TO WSDOT’S 
MOTION FOR SPOLIATION 
SANCTIONS 


HITACHI ZOSEN U.S.A. Ltd. 


Intervenor-Plaintiff, 


GREAT LAKES REINSURANCE (UK) 
PLC, a foreign insurance company; et al., 

Defendants. 


WSDOT briefly responds to Hitachi’s response to WSDOT’s motion for spoliation 
sanctions. 

1. WSDOT is in no way required to go along with STP’s spoliation of evidence. 
STP not only lost or destroyed critical evidence, but also concealed that it had lost or destroyed 
this evidence from WSDOT for more than a year. STP has no explanation for the loss or 
destruction of the boulders and the Hauser Journal. STP’s explanation for Pieces #1, #2, #3, 4, 
#7, #8, and #9 is contradictory and incomplete, at best. 

2. Hitachi’s assertion that WSDOT has some obligation to go along with STP’s 
misconduct merely because it is a co-insured is difficult to understand. WSDOT has no such 
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obligation, particularly where, as here, WSDOT disputes that TW-2 caused damage to the TBM. 
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3. STP served its Differing Site Condition claim on WSDOT on December 12, 2013, 
before STP had any evidence that TW-2 damaged the TBM. Goodnight Decl., Ex. Y. Internal 
STP emails show that STP was looking for evidence that pieces of the now lost or destroyed 
portions of TW-2 got into the seal system, in which case such evidence would be worth 
“millions.” Supplemental Declaration of David R. Goodnight, Ex. WW (“The million-dollar 
question (millions, really) is if at some point, a shard of the pipe could have entered the seal 
structure, breaking the seals.”). STP never found such evidence. Instead, STP lost or destroyed 
the various pieces of metal that it wanted to test, and that it promised WSDOT it would test. 
WSDOT is the innocent party and should not be prejudiced by STP’s misconduct. 

4. If the Court finds that STP committed spoliation, the Court has broad discretion in 
determining an appropriate remedial sanction. Homeworks Constr., Inc. v. Wells, 133 Wn. App. 
892, 899, 138 P.3d 654 (2006). WSDOT does not oppose a separate hearing on the appropriate 
sanction to be imposed if it would be helpful to the Court. 

DATED this 13th day of November, 2018. 

I certify that this reply contains 332 words, in compliance with the Local Civil Rules. 

Robert W. Ferguson STOEL RIVES llp 

ATTORNEY GENERAL 
STATE OF WASHINGTON 
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3 1. I am a legal practice assistant employed by the law firm of Stoel Rives LLP, a 
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Pittsburgh, PA 15222 
I g * Admitted pro hac vice 
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I declare under penalty of perjury under the laws of the State of Washington that the 
foregoing statements are true and correct. 

DATED at Seattle, Washington, this 13th day of November, 2018. 
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Cindy Castro, Legal Practice Assistant 
Stoel Rives LLP 
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